an inquiry conducted to determine whether Rule 82 had been violated
during the course of pre-trial proceedings in this case.  Through counsel,
Judge Kennedy has moved for reconsideration of the Commission decision.
For the reasons that follow, the motion for reconsideration is denied.

The thrust of the motion for reconsideration is that the judge was
entitled to, and was denied, notice of the specific charges against him
and an evidentiary hearing.  This assertion evidences a misunderstanding
of the nature of this proceeding and the meaning of Rule 82. As shown
below, the judge not only had full notice of the concerns at issue in
this matter and not only received such process as was due under the
circumstances, but in addition he, through his counsel, demanded termi-
nation of the inquiry short of an evidentiary hearing.

Th"e factual background and procedural history of this matter are
fully described in the Commission's previous decision (7 FMSHRC at
1011-14), and will not be repeated in detail here.  In view of the tone
of the present motion for reconsideration, however, it bears re-emphasis
that the challenged inquiry was triggered by the judge sending an
unsolicited letter to the Commission baldly announcing that "the basis
for the settlement [of the underlying discrimination case] was fully
disclosed in a discussion between counsel for the operator and the trial
judge to which [counsel for the Secretary] was not a party." Because
the judge's statement indicated on its face that an ex parte communication
had occurred, the participants to the conversation, namely, the judge
and the operator's counsel, were ordered to submit affidavits "providing
full disclosure of the details and substance" of their conversation.

When an alleged ex parte communication is brought to the Commission's
attention, the Commission has a legal and ethical responsibility to
pursue the matter.  See, _e_._g., gecretary of Labor oji behalf of Ronnie D^
Beavers et al. v. Kitt Energy Corp,, 8 FMSHRC 15 (January 1986). An
appropriate means of commencing that task is for the Commission to
examine the record of the relevant proceeding and to solicit statements
from those who may have engaged in such a communication or have knowledge
of the events at issue, in order to examine facts bearing on the question
of whether a violation of Commission rules occurred.  If the results of
such a preliminary Inquiry plainly disclose that no impropriety transpired,
the whole matter can then be terminated.  See, e.g., Beavers, supra, 8
FMSHRC at 17-21.  Conversely, when the record and the statements received
are corroborative or unrebutted as to the pertinent issues and establish
a violation, a summary conclusion that a violation occurred may be
wholly proper under Rule 82 and settled norms of due process.  If materially
conflicting allegations surface, however, a hearing may be necessary.
Against this background, we turn to the judge's allegations that the
procedures followed by the Commission in this specific inquiry were
improper.

688ge's comments  as  reported  in the Lexington
